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LABOUR DEPARTMENT 


Thc 21st September , 1994 


No. 14 / 13 /87–6Lab ./ 302.- - in pursucnce of the provisions of section 17 of the Industrial Disputes 
Ad 1947 (Central Act No. XIV of 1947) the Governor of Haryana is pleased to publish the following award 
of Presiding Officer Industrial Tribunal-cum - Labour Court , Gurgaon respect of thc dispute butween the work 
man and the management of M s Raghbeer Machincry Put. Lid . Chander Nagar, Gurgaon versus Rom 
Narain . 


IN THE COURT OF MRS . NIRMAL YADAV AND PRESIDING OFFICER 

INDUSTRIAL TRIBUNAL -CUM -LABOUR COURT, GURGAON 


Reference No. 84 of 1988 . 


Between 


SHRI RAM NARAIN C / O MERCANTILE EMPLOYEES ASSOCIATION H - 347 NEW RAJENDERA 
NAGAR NEW DELHI AND THE MANAGEMENT OF M /S , RAGHBEER MACHINERY, PVT . LTD . 
CHANDER NAGAR , GURGAON 


Present: 

Shri R. N. Roy, for the workman . 


Shri M. M. Kaushal , for the management . 


AWARD 


1. In exercise of the powers conferred by clause (c ) of Sub Section (i) of Section 10 of the Ircustrial 
Disputes Act 1947 ( in short " the Act " ) the Governor of Haryana referred the following cispute between the 
parties mentioned above to this Court for adjudication --vide Haryana Government Labcur Deperiment 
endst number 19037-42 dated 4th May 1988 : 


Whether the termination of services of Shri Ram Narain is legal and just ? If not to what relief is 

he entitled ? 


2. The facts is stated by the petitioner are that he was employed as helper /peor with the respondent 
management with effect from 2nd October 1985 at the salary of Rs. 500p.m. 11 is further stated that 
petitioner s services were orally terminated by the managem .ni with vifcct from 1st October 1987. It is 
stated that examination of petitioner s services amounts to retrenchment and the same is in vicktion of 
mandatory provisions of Section 25 F of the 1.D. Act 1947. 

3. Petitioner s claim is contested by the management. It is submitted that petitioner was appointed 
on probation for a period of six months --vide appointmert letter dated 1st January 1987 2s le Iper . 
Petitioner s work was reviwed before the expiry of the probation ptricd and was not found to satisfactory 
therefore probation perica was extended for three months, - vide letter dated 1st July 1987 which wis duly 
received by the petitioner , Pctitioner s work was against revicwed and was not found upto the mark there 
ſore petitioner s services wero termipated with effect from 1st October 1987, - vide letter dated 3016 September , 
1987. It is further sumbitted that survices of the petitioner have been terminated in .ccordance with 
the terms of contract of sorvice , therefore , termination does not amount to retrenchment under Sect! 2100 ! 
of the J.D. Act. Acccrdingly no compunsation was required to be given to the petitioncs at the time of 
termination cf his service . 


. 


4. In his rejoirder workman reiterated his claim and controveried the flas taken in the written 
statement. In view of the pleadings of the parties following issue was framed on 14th September 1988 :-- 

1. Whether the terminalion of services of Sluri Ram Narain is just and legal ? If not, to what 

Telicf is he entitled ? 


5. I have heard learned authorised representatives of the parties. My findings on the issued tíund 
are as under : 


6. In order to prove their case management produced MW1 Shri Subhash Manchanda who stated 
that petitioner was appointed-- vide lettus Ex. Ml for a period of six months on probation . Appointment letter 
was received by the petitioner. During the period of probation petitioner s work was not found salistictory 
therefore, probation period was extended for three months,- vide letter Ex . M2. Petitioners srvices 
lerminated ,-vide letter Ex M3 which was sent by registered post to petitioner. Postal reccipt of the re 
gistered letter is produced as Ex , M4. Peljtioper did not come to collect the amount as mentioned Ex M3 


were 
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therefore another registered lette Ex . M5 was sent to the petitiones . Pos alreceipt of Ex. M5 is Ex. M6 . 
Wh :n Curss- examined witness denied that eptitioner was appointed with cffect from 241h October 1986 or 
that hu was workin .. with effect (rom 3rd October 1985. Wirness denied that ESI card mark “ A ” was issued 
by respondent management . Witness denied that petitioner was appointed as Peon or Mali, Witness 
produced review reports regarding petitioner s wosk datca 28th September 1987 and 23rd July , 1987, 
which are Ex . M7 and Ex . M 8. Witness further stated that provident fund of the petiticner was deducted 
with effect from April , 1987. It is further siatud that ES ] dcductions of the petitioner were delicted with 
effect from 1st January 1987 and not from 1st October 1985. Witness produced EST regisiered with 
effect from Janary 1985 to March 1988. according to which ESI contribution of the petitioner was made 
with tffect from 1st January 1987. 


7. On the other hand , petitioner appeared as WWIand stated that he was appointed as Gardner/ 
peon with effect from 2nd October , 1985. He produced ESI card Ex. Wi. According to petitioner , he was 
getting Rs . 500 p.m. at the time of termination of his service with effect from 1st October, 1987. He further 
stated that management did not issued any notice , nor pay in licu thereof was given to him . Management 
did not even pay retrenchment compensation to the petitioner. Petitionem admitted that appointment letter 
Ex . Mi bears his signature at point “ A ” . He furth : r stated that management terminated his services as 
petitioner had refused to work on the Pooja day . When cross -examined , witness admitted that ESI card 
Ex. WI does not bear the name of any factory , nor its bears the signature of the management. Petitioner 
admitted his signature at point A ,B and C of Ex . M - A and at point A of Ex . M - B . H. also admitted his 
signature on Ex . M - C , Ex . M8 and Ex . M2. He further admitted that he received letters Ex . M3 and Ex . M5. 
He further stated that he is ready to take retrenchment compensation and pay in lieu of notice . He further 
admitted that gate pass Ex. W - 2 docs not bear signature of any officer of the respondent management. Wit 
ness admitted that writing at point " C " of Ex . M - A is in his hand writing. He further stated that he did not 
make any complaint to managment or any other officer that the said writing was got forcibly written by him , 
nor he made any complaint that appointment letter Ex. Mi has been delivered later. He denied the 
suggestion that he was informed regarding his unsatisfactory work by the management. 

8. Learned A.R. of the workman argued that management illegally terminated the services of the 
petitioner and termination is covered under the provisions of Scction 2(00 ) of the I.D. Act, 1947. Therefore, 
management was under statutory obligation to complay with th : provisions of Section 25-Fof the I.D. Act. 
In the other hand , learned A.R. of the management argued that service of the petitioner was terminated 
during probation period kecping in view the terms and conditions of his appointment letter. Learned A.R. 
further argued that during probation period performance of the petitioner s work was reviewed from time to 
time and he was inforined that his performace was not satisfactory . Petitioner was advised to improve his 
work , but he failed to improve his work , therefore, order simplicator for termination of his service was issued . 


9. In this case, date of appointment is disputed by both the parites . According to petitioner ho 
was appointed with effect from 2nd October, 1985, whereas, according to management, the was appointed 
with effect from 1st January , 1987. Petitioner ficld to produce any docum « nt to prove his date of appoint 
ment with effect from 2nd October, 1985. ESIcard Ex . W1 produced by th : petitioner does not show that 
petitioner had joined the managment on 2nd October, 1985, nor is proved that this ESI card relates to the 
rcspordent iner: -jement.On application for appointment Ex. M -1, ait is writen that the wages mentioned above 
arc acceptable and that he would join duty with cffect from Ist January , 1987. The date mentioned below the 
signature of Shri Ram Narain is 31st December , 1986. Petitioner while appearing ax WWIadmitted in his 
cross-examination that application Ex . MA . bears his signature at point A and the writing as poirt " C " 
is in his hand writing . Petitioner admitted his signature on jojning report Ex. M -C . Petiticner also admitted 
his signature at point A on appointment letter Ex. MI. From the appointment letter Ex . Mi., joining report 
Ex. M -C and application for appointment Ex. M - A , it is evident that pctitioner was appointed with effect 
from 1st January, 1997. Petitioner failed to produce of any cogent evidence that he was appointed with effect 
from 2nd October, 1985 , therefore , it is well proved that petitioner joined the management with effect from 
1st January, 1997. There is no dispute that services of the petitioner has beent terminated during the period 
of probation . His appointment was made with effect from 1st January , 1987 --vide letter Ex. Mi. Clause II of 
the appointment letter provides that petitioner shall be on probation intially for a period of six months, wbich 
could be extended for any period, but the maximum period of probation shall not be extended beyond one year. 
It is further provided that petitioner s service could be terminated without assigning any reacns during or at the 
end of probation period without any notice or compensation in lieu thereof. Appointment on probation 
olcurly pre -supposes that the conduct, pirformance, ability or capacity of the cmployec concerned is to be 
watched and reviwed during the period of probation . His service has to be confirmed only after the expiry 
of probation if his performance of work is found to be satisfactory during the period of probation and he is 
considerd suitable for the post against which he has been appointed . If the decision 10 terminate the 
services of an employee is taken during the period of probation after taking into consideration the overall 
performance then it cannot be said that it amount to his removal from service as punisoment. Moreover , the 
appointing authority while examining the question as to whether service of such employee has to be termi 
náted during the continuance of period of probation is entitled to look into any complaint against such 
cmplcyce for th : purpose ofmaking assessment of the performance of such employee. So far the facts of the 
present case are concerned management bad take into consideration the performance report Ex . M8 for the 
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It is now 


periodcommencing from Ist Januas y, 1987 to 15th June, 1987, petition r was specifically advised to improve 
his work . The said performade report bears signature of the petitioner , wbich clearly shows that petitioner 
was apprisud bis performance and was d rected to improve his work and conduct Management also cons der 
ed permformance report Ex . M7 for the period commencing from 1st January, 1987 to 30th September, 1987 
and a letter Ex . M3 was ssued to petitioner wherein , it was specifically mentioned that pstitioner s probation 
period was extended for three monihs and he was instructed to improve his performance, but he had not 
improved hi performance , therefore, his services were terminated,-vide letter Ex . M5 with effct from 1st 
October , 1987. From these facts, it appears thatmanagement had taken decision on the total and overall, 
assessment of work performance of the petittioner, which was not found to be satisfactory , 
well settled as held in C.M. Jitendra Kumar Versus Bharat Earth Movers Ltd. (1985) Lab . I.C. 1833 (Kar ) 
that termation of services in persuance of clause in the service agreement during the period of probation for 
unsatisfactory work and conduct falls within the exception provided under clause (bb ) of Section 2 (00) of 
the Industrial Disputes Act, 1947. Therefore, provisions of Section 25F of the Act are not attracted in such a 
case. This view further finds support from judgement of our own Hon b . High Court 1991 ( 78 ) FJR 250 
Sat Pal versus Associate Vice President, Human Resources, Sawraj Foundary Division , and other, 1993 LLR 
page 291 ( S.C.) Governing Council of Kidwal Memorial Institue of Oncology Banglore versus Dr. Pandgrance 
Gadwalkar another. In view of the above discussion , it is held that petitioner s services were legally termi 
nated in view of thy terms and conditions of his appointment during probation period . Petitioner Ram 
Narain is not entitled to any relief. Reference is answered and returned accordingly with no order as to cost 


Dated : 
17th March , 1994. 


NIRMAL YADAV , 

Presiding Officer, 
Industrial Tribunal-cum -Labour Court, 

Gurgaon. 


Endst. No. 523--24 , Dated the 31st March , 1994 . 


A copy is forwarded to : 

1. The Latour Commissioner , Haryana , Chandigarh 
2. The Labour Officer, Gurgaon . 


NIRMAL YADAV, 

Presiding Officer, 
Industrial Tribunal-cum - Labour Court, 

Gurgaon . 


No. 14 / 13/87–6Lab ./ 303.- In pursuance of the provsions of section 17 of the Irdustrial Disputes Act, 
1947 (Central Act No. XIV of 1947) the Governor of Haryana is pleased to publish the following award of 
Presiding Ofticor , Industrial Tribunal- cum - Labour Court, Gurgaon respect of the dispute between the 
workman and the management of M /s Raghbor Machinery , Pyt., Chander Netger , Gurgaon versus Lek . 
Raj Singh . 


IN THE COURT OF MRS. NIRMAL YADAV, PRESIDING OFFICER , 

INDUSTRIAL TRIBUNAL- CUM - LABOUR COURT, GURGAON . 


Reference No. 70 of 1988 


Between 


SHRI LEKH RAJ SINGH CO MERCANTILE EMPLOYEES ASSOCIATION , H - 347 NEW , RAJENDER . 
NAGAR , NEW DELHI AND THE MANAGEMENT OF MS. RAGHBEER MACHINERY PVT., LTD ., 
CHANDER NAGAR ESTATE , GURGAON . 


Pre tnt : 

Shri R.N. Roy A.R., for the workman . 


Shri M. Kaushal A.R., for the management 


AWARD 


1. (w cxercise of the powers conferred by clausc (c) of Sub Secuien (!) . Section 10 orthe Industrial 
Di pules Aut , 1947 (in short " the Act " ), the Governor of Kiry2.12 It for alle kllowing disputt , between 
the parties , mentioned above , to this Court, for adjudiatior-- vide Haryana Ciever rent Labour Depart 
mert erwsi . No. 18556- .61 dated 3rd May, 1988 :-- 


Wiether the termination of survices ut Shri Lekh Raj Singh is lend just ? If not, te what relief 

is he cititlcu ! 
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2. The facts as claimed by the petitions are that he was appoinicd es Fitter with the respondent 
management with effect from 1st December , 1986 at the salary of Rs. 696 p.m. It is further stated that 
management terminated his services with effect frcm 7th October , 1986. Tormiration of petitionet s service 
amounts to retre chment. Turmination is legal as the same is in violation of mandairy provisions of Section 
25 F of the I.D. Act , 1947 , therefore , petitioner be reinstated . 

3. Petitioner s claim is controveried by the manag nu.nt. It is siaird that petitioner was apointed 
with effect from 1st January , 1987 on probation of for six months . During the probation period petitioner s work 
was not found satisfactory, therefore , probation perica was exterded for three months ,- vide leiter dated 
1st July , 1987. Petitioner s work was fourther reviewed that and it w2s fourd that he did not slow any 
improvement during extended period of probation . Therefore , his services were terminated .-- vide letter dated 
29th September , 1987 in view of terms of his appointment letter . It is further submitted that termination of 
service does not amount to retrecnchment therefore , he is not entilkd 10 any siziutos y benefits as provided 
under Section 25F of the I.D. Act . 

4. In his rejoinder, petitioner reiterated his caim and contro vorted the pleas taken in the written 
statement. On the pleadings of the parties, following issucd was framed by my learned predecessor on 14th 
September, 1988 : 

Whether the tei mination of se1 Viaso Shi L kl. R : Sorel islalind just ? If not, to wixt relief 

is he entitled ? 


5. I have heard learnod authorised representatives of the parites. My fir.dings on the issue framed 
are as under : 


6. In order to prove their case , management produced MW1 Subhash Menchanda , Assistant Personnal 
Off.cer , who produa.d Ex . Mi application for appointment submitted by the petitioner. Haku produced 
appointment letter Ex . M2 issued to the perilioper. Leitor Ex . M2 biasthe signaivie ofthe Philirat 
point " A " . Witness produced joining report Ex . M3 submitted by the peulicra . It is further sizica that 
performance report of petitioner Ex . M7 was prepared , which bears the signature of the petitioner at point " A " 
Probation pericd of the petitioner s service was. futher extended for the pericd of three months ,- vide .. 
Jetter Ex. M5. Performance of the petitioter s work was not fourd satisfactory cirir.{ cxtended period of 
probation . Copies of perforance reports are prcduced as Ex ,M6 and Ex . M7, Petitioner was discharged 
from service .-- vide letter Ex. M8. which was sent to the petitioner through registered post . Copy of the 
postal receipt is produced as Ex. M9. Registered letters sent to the petitioner were received back . The said 
envelope is Ex. Mil. Management sent another letter, copy of which is Ex . M12. by registered post . 
Postal receipt is Ex. M13 and envelope is Ex. M14 . which was received with the report that addressco was 
not available . When cross-examined , witness stated that letter Ex . M8 was given to the petitioner on 29th 
September, 1987. He denied the suggestion that petitoner was on ES ) sick leave from 291h Scpiember , 1987 
to 6th October, 1987. Witness categorically stated that termination Iciter Ex . M8 was given by him to the 
workman on the morning of 29th September , 1987. On his refusal to accept the same was sent through 
registered post . 


7. On the other hand , workman appared as WW1 and reiterated his claim . According to petitioner , 
he woroed with the management for three days op trial basis from 201h October, 1986 to 22rd October , 1986 
and thereafter, he was appointed as Fitter with effect from 1st December, 1986. Ho produced copy of trial 
slip Ex. Wi and ESI slip Ex . W2.According to him , his services were terminated on 7ih October , 1987 and 
that he had continously worked from the date of appointment till the date of termination . It is further stated 
that petitionor was on ESI sick leave from 29th Soptember , 1987 to 6th October, 1987 and repcricd for 
duty on 7th October , 1987 alongwith fitness certificate Ex . W3, but he was not allowed to enter the factory 
promises. It is further submitted that no termination letter was given to him , nor any notic or retrench 
ment benefits were given to him . He categoricaly stated that his work and conduct was satisfactory during 
the period of his service . Petitioner admitted his signatures on Ex. Mi application and appointment 
letter Ex . M2 at point " A " . He also admitted his signature on joining report at point " A " . Petitioner 
admitted his signatures on performance report Ex . M4 and leiter of extention Ex . M5. He acmitted that 
residential address is correctly mentioned in tomirition kitcr Ex . M8 al print " A " but he: canico having 
received the said letter. He denied having offered letter Ex . M - 12 and retrenchment compensation by the 
management, It is further stated that ESI medical certificate was sent to the management by registered 
letter. Postal receipt is Ex. W4. He denied the suggestion that a certifieate Ex . W2 was got prepared 
inconvinance with the BSI Corporation . 

8. The learned A.R. of the workman argued that management illegally terminated the services of 
the petitioner and termination is covered under the provision of Section 2(00) of the I.D. Act, 1947. There 
fore management was under statutory obligation to comply with the provisions of Section 25- F of the I.P. Act. 
On the other hand , learned A.R.of the management argued that service of the petitioner was terminated dur 
ing probation period keeping in view of the terms and conditions of his appointment letter. Learned 
AR further argued that during probation period performance of petitioner s work was reviewed from time to 
time and he was informed that his performance was not satisfactory. Petitioner was advised to improve his 
work , but he failed to improve his work , therefore, order simplicitor for termination of his service was issued . 
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9. In this case , there is dispule regarding datc of appoilment of the pctitioner . According to 
petitioner he was appointed with effect from 1st Deceb : 1986 , whereas, according Lo management , 
petitioner Wits appointed with effi ct from st January, 1987. Putition, a produced Ex. W ] trail slip to show 
that he was appointed with effect from 2011 Octobci, lottial basis . According 10 workman he joined 
with effccr from 1st Decumber , 1986 , but the politiuit : as failed to produce any document to prove his 
assertion . From Ex . Wl, it is only proved that petitelyt flo Wined from 20h October, 1986 to 22nd 
October, 1986 on trail basis . Fven on Ex. Mi application ivr appointment at point “ C ” , il is mentioned 
that appointment tcrins are accipiably and hu will join duty from 10th December , 1986. However, date at 
point " B " under the signature of the petitioner is mentioad as 2014 October , 1946. There is no proof that 
petitioner joined duly with effect from lit December , !986. From one appoistinent luctus Ex. M2 and joining 
report Ex . M3, it is vident that petitioner was appoined with effict from Ist January, 1987. In his cross 
examination , petitioner admittco Pris signatures on Ex. M ? and M. , 012 point “ A ” . Therefore, it is well proved 
that petitioner joined the management with effect from 1st January , 1987. There is no dispute that service 
of the petition r has been terminated during the period vi probation. His appoinuell was made with effect 
from ist January , 1987 vite letter Ex. M2. Clause it of the apoinmuni letici providi s that pelitioner 
shall be on probation initially for i period of six montils, which could be extended for any period . but the 
maximum period of probation shall it be extended buyound url, yaar. It is further provided that peitioner s 
service could be terminated without assigning aily reasons during or at ting end of probation period without 
any noticc or compensation in view thereof . Appointm ¢nt vi probation clearly pre-supposes that 

the 
Conduct, performance , ability or Cip.city of th ” employeecerned is to be watched and reviewed during the 
period of probation . His service has to be confirmed only after the expiry of probation if his perfor 
mance of work is found to be stisfactory during the period of probation and he is considered suitable 
for the post against which he has been appointed . If the decision to terminate the services of an employees 
is taken urin , ine p : i . ! cfr.b . iuni is kin_ into 7. vide ... ich sver all performancs then it cannot 
bu said that it amounts in his icmoval from service as punisimment. More -Ov lle appointing authority while 
examining the question as to whether service of such employce has to bu terminated during the conti nua..ce of 
period of probation is entitled to louk into ::ny complaint against och employee for the purpose of making 
asessment of the performancy of such implace. So far ille faces of iic present case are concerned , management 
had taken into considration thc purhurman , supyit. M4 for the period commencing from 1st January, 
1987 to 15th June , 1987 , petitioner was specifically advised to improve his work. The said performance report 
beers signalues of the petitioner, which clva - ly shows that petitioner was apprised of his performance and was 
directed to improve his work and c . duct. fanagement atu cuilsluciud puriormance icports Ex . M6 and 
Ex.M7 for the period commencing 1: om 16th Jun , 19876 ) ?? nd Supiurbor, 1987 and a letter Ex . M5 
was issued to the petitioner wherein , it was specifically mentioned That petiliner s probation period was 

extended for three months and he was ins ruutu to improve mis pürformace but ne had not improved his 
in performance , therefore, his servicewere iutminalvd vide lelier Fx. M8 with effect from 1st October, 1987 

From these facts, it appears that management n d takel decision on the total and overall assessmen of 
work perfomance of peliiionc:, which was no : found in 5 satisfactory . It is now , well settled as huld 
in C.M. Jitendra Kumar Versus Bharat Earth Movers Ltd., (1985 ) Lab . I.C. 1833 ( Kar) that termination of 
services in persuance of claus: in the service . dicemn during til period of probation for unsatisfactory work 
and conduct falls within the exception provided under claus (bb) of Secu00 2(00 ) of the Industrial Disputes 
Act, 1917. Therefore, prvisions of Section 25F of the Act are not attracted in such case . This viuw ſurthy : Finds 
support from judgument of our own Hon bly High Court 1991 178 ) 250 Sat Pal Versus Associate Vice Presi 
dent, Human Resouces. Swaraj Founday Division , and another, 1993 LR page 291 ( S.C.) Governing Council 
of Kidwal Memorial Institute on Colony Banglore Versus Dr. Pandurang Gadwalkar and another . In view of 
the above ( scussion , it is incld that puilionesServices welugully lv minated in view of the terms und 
conditions of his appointnient during probation period . Petitioner Lekh Raj Singh is not entitled to Qily 
Teli.f. Refernce is answered and relurned acordingly with no urdur is in cust. 


NIRMAL YADAV, 


Dated : 
9th March , 1994 


Presiding Officer, 
lindustrial Tribunal-cum - Labour Court , 

Gurgaon 


Endst . No. 521 22, dated the 31st March , 1994 . 


A copy is forwardeci 10 :-- 


1. The Labour Commissioner, Haryana , Chandigarh . 


2. The Labour Officer, Gurgaon , 


NIRMAL YADAV, 


Preiding Officer, 
Industrial Tribunal vum - Labout court, 

Gurgaon . 


